IN THE. GRAND COURT OF THE CAYMAN ISLANDS
Cause No. : G130 of 2016

IN THE MATTER OF AN APPLICATION FOR JUDICTAL REVIEW UNDER ORDER
53 OF THE GRAND COURT RULES 1995

IN THE MATTER OF A DECISION OF THE NATIONAL CONSERVATION COUNCIL
UNDER SECTION 35(2) OF THE NATIONAL CONSERVATION LAW 2013

BETWEEN:

APPLICANT

APPEARANCES: en Tromans QC, Ms. Deok Joo Rhee, and Mr. Kerrie Cox,

tcted by HSM Chambers for the Applicant.

ill.:S
Ms. Jacqueline Wilson, Solicitor General, and Mr. Kashka Hemans,
of the Attorney General’s Department for the Respondents.
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HEADNOTE

Judicial Review -—lllegality, Irrationality, Failure to provide prior consultation
regarding NCC decision to release 22 Million Genetically modified mosquitoes in West
Bay, Grand Cayman- Previous release occurring twice before, in 2009-2010 -

Environmental Law and Public Health- whether Decisions fettered by inappropriate

considerations- Considerations of Detriment to Good Administration.

SRR

%m 200926
This 1%phcaﬁon%adicial Review. It is brought with leave which I granted on 13

July 2016%6 €x part@@phcatlon came before me on that afternoon, in the midst of a

very busy Cou all week and that morning in particular. I suddenly had before

me more than 598 pages worth of evidence and documents to review in order to decide
whether to grant the applicant Mr. Dwene Ebanks’ leave. I understood the urgency of the
application, since the application sought, amongst other relief, a stay of events and
actions scheduled for the very next day. However, I also understood the weightiness and
importance of the subject matter to the public bodies concerned, and indeed, to the public
in general. Thus, [ ordered that the Attorney General’s Department, who had also

received a pre-action protocol letter from the Applicant’s Attorneys some time before
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warning of an intended application, be given notice of the hearing that evening. I so
ordered so that I could have, as much information to try and absorb in the limited time
available, and in order to make a decision that I felt was appropriate and just, in all of the

circumstances.

I granted leave and ordered an expedited substantive Judicial Review hearing on 19 July

2016. I had regard to the subject matter and to the evi

nt need for an carly decision. I

also made case management orders for the fili “affidavit evidence and skeleton

o the parties and their Counsel

I granted the St?a?f short period. A stay allows for an appropriate pause while the
Court considers the rycﬂ;hallenge mounted by a citizen against the decision of a public body,
and in respect of which the citizen claims to be aggrieved. As stated in Michael Fordham
QC’s invaluable work, Judicial Review, 6™ Edition, at paragraph 2.1, “...Judicial review
is a special supervisory jurisdiction which is different from both (1) ordinary

(adversarial) litigation beiween private parties and (2) an appeal (rehearing) on the
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merits., The question is not whether the judge disagrees with what the public body has

done, but whether there is some recognisable public wrong,”

The decision which is challenged in these proceedings was taken by the Department of
the Environment, the First Respondent(“the DoE”) , acting on behalf of the National
Conservation Council (“the NCC”), on the 18 May 2016 to permit the open release of up
to 22 million genetically modified mosquitoes (GMM, jnto the West Bay area of the

Cayman Islands. The GMMS are imported in egg fi d the judicial review challenge
extends to the grant by the Department of A culftrex(the DoA) of a licence for such

environment. He explains how he attended a public meeting in West Bay on the 24 May

2016, where he felt that a full picture was not being presented by the MRCU and Oxitec,
and including how a video produced by the Cayman Istands Government (“CIG”) edited
out audience questions. Following this meeting he set up an on-line petition {o oppose the
proposed release. Mr. Ebanks claims that some 673 people have signed the online
petition and another 223 people have signed a hard copy. Mr. Ebanks has also expressed
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concerns as fo the inaccuracy of information being disseminated to the public, for
example whether the release includes a proportion of female (biting) mosquitoes and the

ability of offspring to reach maturity.

10.  The application seeks the following relief:
a. A declaration that the Contested Decision, the advice to the DoA on the
application for the import of GMMs, and thesgrant of the import licence by the

b. Orders quashing same.
c. (i) Orders prohibiting the open relgase of th&%ﬁ%s; and

11,

§2) Flawed refi}
%‘@sﬁi_\aﬂwe to cﬁﬁy out a publlc consultation,
) L

{(5) Irrationity.

12. Tt is the Respondents’ case that the grounds for challenge put forward by the Applicant
are not supported by any cogent evidence and are entirely misconceived. The

Respondents’ case is supported by the following five affidavits:
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a. 2 Affidavits of Dr. William Petrie, Director of the Mosquito Research
Council Unit (“MRCU”), sworn to respectively on the 15 and 18 July 2016;

b. First Affidavit of Christine Rose-Smyth, Chairman of the NCC, sworn to on
15 July 2016;

c. First Affidavit of Gina Ebanks-Petrie, Director of the DoE, and Member of the
NCC, sworn to on 15 July 2016;

d. First Affidavit of Dr. Samuel Williams-Ro
health, swormn to on the 15 July 2016 al

iquez, Acting Medical Officer of

13.

introduction and zelgage of which,

R e
e

icitor General M. Wilsoft, has put the matter in her helpful written

the%};pceediﬁ% the Court exercises a supervisory function.
1ot cog%d to determine the merits or demerits of the Project,
they may be; that is a matter for the appropriately qualified
5s. The question for determination is whether, in arriving at the
Contested Decisic 1&"NCC and the DoE acted within the scope of their powers, took
all relevant considerations into account, did not take into account irrelevant

considerations, and weighed in the balance the appropriate considerations.

i5. However, whilst the Court is concerned not with the merits of a decision, but rather with
its lawfulness and procedural propriety, it is fair in my judgment to say, that in the area of

public health and environmental concerns, Courts must, in examining the process carried
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16.

out by public bodies entrusted with these vital tasks, examine the rationality of decisions
taken against the backdrop of considerations in this area of the Law. Some examples
would be the precautionary principle, and to ensure that the risks to human health have
been taken into account. There is an interest in seeing that citizens are not only to be
propetly informed after the fact, but to be properly informed before, and consulted within
reasonable bounds, prior to implementation of decisions that will have a direct, and

ill give such decisions anxious

possibly profound effect upon their lives. Thus the Cou
consideration. On the other hand, the Court has t feciate that in complex technical

situations, the intensity of review may well haye w. In appropriate circumstances

rh. El1nste1 g said to have famously said “‘the

Matters%cemmg the interaction of

= <
% The W% Gui . siates (at para 30, page xxIv): “Democratic

gmance of z.‘é%ology requirves that proposals on issues such as the testing of
@ dzscm and debated openly in a manner that receives the attention of

Scientisrxszons-makers and in a manner that ensures that stakeholders’

voices can be heard” and goes on to outline recommendations for community
engagement and consent. It also staies (para 43, page xxv) that “informed public
involvement and consent in the GMM regulatory decision process is a necessity if
implementation is to occur without adverse public reaction. Regulatory processes

often include formal public consultation opportunities.”
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17.  'The background to the Project is set out in the affidavit of Dr. William Petrie, who is the
Director of the Mosquito Research and Control Unit (“the MRCU”). Dr. Petrie states that
he is the holder of a Bachelor of Science degree in Zoology and a Doctorate in Mosquito
Biology. He has been involved in mosquito research and control in a professional
capacity for 32 years and has worked at the MRCU for all of that time, He states that he
has been the Director of the Unit now for 18 years, starting in 1998.

18. Mosquito (Research and Control)
of the Ministry of Health and
19.

(hereinafter referredio as “the Oxitec mosquito”). The male Oxitec mosquitoes are

rendered essentially sterile; they can mate and the female produces eggs which hatch, but
the progeny inherits a gene that causes them to die before adulthood. Overtime, with
repeated releases of Oxitec male mosquitoes, the wild population of Aedis eegypti will

decline.
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20.

21.

22.

8. There are inherent safeguards built into the genetically modified system in that the

transgene is self-limiting and, therefore, cannot become established in the environment. It

disappears from the eco system whenever releases are stopped.

9. The method used by Oxitec is not entively new. It forms part of an established pest

control method known as the Sterile Insect Technique, a method that has been in use in

various parts of the world from as long ago as the 1950°s. Ordinarily, sterilisation of

insects is achieved by using radiation or some oth

mutation in the male insect that will render it

ehemical process to lrigger a

. The innovation introduced by

nt on the traditional method,

x o-thate competitively with wild females. The

f ot

%&y to October 2010 to determine whether the release of

S th?“%%w@ Aedes aegypti population. The current Project,

period between May and October 2010. The current Project involves the release of 22

million GMMs in a designated area of West Bay over a 9 month period.

Sections 18 and 19 of the Cayman Islands Constitution Order 2009 provide as follows:

“Protection of the Environment
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25.

10

18(1) Government shall, in all its decisions, have due regard to the need to fosier and
protect an environment that is not harmful to the health or well-being of present and

future generations, while promoting justifiable economic and social development.

(2) To this end government should adopt reasonable legislative and other measures to
protect the heritage and wildlife and the land and sea biodiversity of the Cayman Islands
that-

(a) limit pollution and ecological degradati

19. (1) All decisions and a
and procedurally fair.

at the peaple of Grand Cayman did not know about the

aims this was done “in secret”.

there was publicsenga@tiient focussed on residents of communities in and around the

rouncements he claims were made on each occasion and house to

=

study area. Public”

house visits were conducted to give information to and receive feedback from residents.

As Mr. Tromans QC who appeared along with Ms. Rhee for the applicant, indicated,
whilst there is no challenge being made to the old decisions, the matters were put before

the Court so that the full picture could be seen.
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26.  Ms, Rhee made the observation that the fact that the right to Judicial review has even
been provided for in the Constitution, the fact that the Bill of Rights post —dates the first
import of the GMMS, the fact that the NCL is now on the Books, must make a difference
to the regulatory regime. Indeed, section 44 of the NCL expressly recognises the right to

Judicial Review.

27.  Be that as it may, whatever may have been the positiopsin 2009 and 2010, it seems clear

2y in Grand Cayman disseminated

i Eurther, there has as a matter of

Ert ey s

Hious releascs=BE.the GMMS here in Grand

AN

Cayman.

28. The National Conservation®

ey
Conservation Law 2013 (“the

provides as follow

Hon 35(2) provi%@ﬁ;s foll5s

viable spec?%mf ai@ﬁ%ﬂ or genetically alfered species shall apply to the Council

under this Law o8 mit to do so.”

ILLEGALITY

29.  The illegality test is well-known and was set out authoritatively by Lord Diplock in the
GCHQ case [1985] ac 374. A decision maker must understand correctly the law that

regulates his decision-making power and must give effect to it.
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IRRATIONALITY

30.

31.

32

In relation to frrationality, the test was laid down long ago, where in the well-known case
of Associated Provincial Picture Houses Ltd, V Wednesbury Corporation {1948] 1 KB
223. Lord Greene stated:

“ In considering whether an authority having so wunlimited a power has acted

unreasonably, the court is only entitled to investigate action of the authority with a

view to seeing if it has taken into account any m ‘that ought not to or disregarded

However, it is important to note, that as %ec@pw of Fordharm,

Handbook, 6™ Edition, stat aragraph ’" Fby the Solicitor G

ttextual”, Pi%@aph 13.1 the authors also state as
=

ral, the test of

unreasonableness is “flexible

follows:

%przrze%e importd
be quesn% hzc@%}& for the

ons and there must necessarily

- decide, and not for judges to second-guess.

carned author discusses the Court’s approach to specialized

At paragraplhil3.4.3, t

Judgments, whit ot necessarily directly applicable, provides useful parameters

and a principled appbach, as follows:

“13.4.3 Specialised judgment. R (Mwanza) v Greenwich London Borough
Council [2010] EWHC 1462 (Admin) {2011] PTSR 965 at {95](as to assessment
of need for care and attention, “the courts will give considerable respect to the
professional judgment of the local authority in question”); R (Downs) v
Secretary of Siate for Environment, Food and Rural Affairs [2009] EWCA Civ
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33.

13

664 [2010] Env LR 81 at [75] (formidable hurdle of “manifest error” in EU —
based challenge in highly technical field); R(Mabanaft) v Secretary of State for
Energy & Climate Change [2009] EWCA Civ 224 at[48] (“In any assessment of
proportionality in a technical field, the court must allow a proper margin of
discretion fo the decision maker, because of the complexity of the assessment he is
called upon to make in this field....The Court therefore exercises restraint in
reviewing any decision of this kind”); R mpaign to  End All Animal
e beparrment [2008] EWCA Civ

Experiments) v Secretary of State for the
417 at [1] (“scientific judgment is not: om lawyers’ analysis. But the

court must be careful not to Subﬂi@iﬁv own inexbert view of the science for a

expert and experienced Ch. nspector ‘%{’eached

conclusion”); R vHa;;“@gskzre Cou;%au

%ﬂ mah@ cusfo
In this case %ppl'

. . . . '
siduct an independent risk assessment in respect of an application

- accepts that there is no express legal requirement under the

under section 35(2). Indeed, when the matter was being heard, in answer to a question
from me, Mr. Tromans conceded that the Existing Risk Assessment can be done by the
particular exporter. However, learned Counsel stated that the relevant authority must
nevertheless carry out an independent assessment of the material. The NCC were not

under a duty to perform an Existing Risk Assessment themselves. However, Mr. Tromans
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34.

35.

36.

14

expressed the view on this point by saying, if the risk assessment is not done propetly,

then it may have to be done over.

The Applicant asserts that such an obligation may be inferred, having regard to the
statutory framework of the NCL and, in particular, the provisions of section 3(9) under

which it is the NCC’s function to promote biological diversity of natural resources, and

section 3(12)(h) under which the NCC has the power to develop procedures for
regulating and controlling the import, introductiop# drelease of genetically moditied

W
%r which the Director of the DoE

organisms. Reference was also made to sections

has the power to develop criteria for detéfimining w@roposed introductions of

among ather things, aﬁﬁ%@mwrm nd enforcing the provisions of the Law and advising

and Supp@tﬁe NC% the performance of its powers and duties under the Law.
Section 6(2) ﬁf@
powers that are ﬁ%d on the Director of the DoE to facilitate the discharge of the
functions prescribed by section 6(1). Under section 6(2)(a)(k ) of the Law, the

discretionary powers include the development of criteria for determining whether wild

ovzdes a comprehensive and multifaceted list of discretionary

populations or proposed introductions of alien or genetically altered species might cause
harm to any of the natural resources of the Islands and procedures for regulating and

controlling such populations and introductions.
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37.

38.

39.

40.

15

13. Since the Law took effect, the focus of the DoE and the NCC has been to develop
procedures, supporting documents and guidance for subsidiary legislation required for
the full implementation of the Law (in particular Parts 5 and 7). In the circumstances,
neither the DoE nor the NCC has as yet commenced work on the procedures and criteria

contemplated by section 6(2)(a)(k) ..”

However, at paragraph 14, Ms. Ebanks- Petrie also statgg:as follows:

“14. In deiermining applications under section f the Law for the introduction or

’ lstorical background to the application while Ms Ebanks-
nore ré@@mtemahonal approvals of the genetically modified

were being conducted as a result of the zika virus epidemic

The NCC consideréd; report by the Centre for Veterinary Medicine United States Food
and Drug Administration Department of Health and Human Services entitled
“Preliminary Finding of no Significant Impact.” The FDA Report was issued in response
to Oxitec’s Draft Environmental Assesssment for Investigational Use of Aedes aegypti

OX521A in relation to a proposed field trial in Florida. The FDA Report “made the
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41.

42.

43.

44,

16

preliminary finding that the proposed field trial would not individually or cumulatively

have a significant effect on the quality of the human environment in the United States.”

The applicant asserts that Oxitec did not comply with the requirements of EU Regulation

1943/2006 and argues that this alleged non-compliance undermines the NCC’s decision

on the MRCU’s application. The non-compliance is said to arise in relation to Oxitec’s

failure to comply with the advance notification procedure in respect of the shipment of

Oxitec’s genetically modified organisms to the Ca Tslands in June 2016.

‘ %
application, tHEENCC @ appropriate weight to the 2009 Assessment. The evidence
=, AT
aEin oot Lonsidering the MRCU’s application, the NCC sought considerable

demonstrates, thatir

further information from the MRCU, including details about the authors of the 2009

Report, and spent time and effort ascertaining whether its findings remained current. The
NCC also appear to have considered findings from other more recent reports. In this
regard, the NCC reviewed subsequent Reports such as from Malaysia, Brasil and the
United States. Included amongst those, were, on the Respondents” evidence, the WHO
Guidance, and the March 2016 FDA Report. The NCC’s research further appears to have
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45.

46.

47,

48.

17

included other material on GMM technology, some of which was supportive of the

technology and some of which were not.

On balance, it seems to me that there is no proper basis for saying that the NCC or the
DoE misunderstood or failed to carry out their functions lawfully. As stated earlier,
public authorities have important roles and functions to carry out and there must

necessarily be questions which it is for them to decide,zand not for the Courts to second-

guess. As stated by Michael Fordham QC, in theepassage 1 quoted from carlier, “/n

s, Courts must not abuse theirs”.

ction 3 of the NCE; the NCC shall consist of
.2 to the Act, along v?%@gch persons as may

2 represents a wide cross-s

expertise, as follows:

signing of a paﬁ sagreement between MRCU and Oxitec prior to the submission of
the MRCU’s applicon to the NCC raises concerns that the NCC’s discretion may have

been fettered.

However, the agreement itself makes it clear that a deployment of the Oxitec solution
was “subject to appropriate approvals and funding”. T agree with the Respondents that

there is nothing in the Applicant’s evidence to suggest that in arriving at its decision the
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49,

50.

51.

52.

Lack of Public Consultation

18

NCC considered the Partnership Agreement or gave undue weight to it. I agree with the
Respondents’ submission that the Applicant’s statements in this regard really amount to

no more than speculation.

There is also no proper basis for a finding that the NCC acted irrationally or unreasonably

in arriving at the challenged decision.

The applicant has asserted that there has be ailure by NCC to carry out public

consultation prior to making its decision.%%%@é@s respor: is that the general meeting

of 18 May 2016 at which the applicatjg

£ 2
its general meetings. The Responden@nce is ﬂ;% in keepin :

..

. =
not limited to,~pEess relea%, televisi

nunibk

Dr. Petrie, “robii as the Attorney General’s Department puts it in their written

submissions. At paréféraph 34, Dr. Petrie states:

“34. The interest of the Unit in partnering with Oxitec is purely scientific for the purpose
of improving mosquito suppression in the Cayman Islands. I and other personnel within
the Unit carried out extensive background research into the efficacy of the Oxiiec
Technology as a suppression strategy and also the risks relating to human health. While

the Unit collaborates on a scientific basis with Oxitec, it remains independent and would
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53,

54.

35.

19

not engage with Oxitec if there was any compelling scientific evidence that the technique

posed a risk to human health or the environment of the Cayman Islands”.

In my judgment, the assertion that there was a failure to carry out public consultation
must be seen against the backdrop that there have been two earlier releases of the GM
Mosquitoes, in the Cayman Islands. Indeed, the applicant himself in his affidavit states

that he was aware, and remembered, that there had been GM Mosquitoes previously

ok place to@e in public and

. advance. Relev%documentaﬁon

_Ieleases of thM

be ac%&mﬂ dependhh

In his affidavit, Dr% iams—Rodriquez states as follows (at paragraphs 7-10):

“7. I am not aware of any public health concerns arising out of the 2009-2010 Pilot
Project spearheaded by the Mosquito Research & Conirol Unit and Oxitec, which
involved the release of Oxitec mosquitoes in East End, Grand Cayman, over a period of

time between 2009 and 2010. As far as I am aware, there is no documented evidence that
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56.

57.

20

there were any adverse effects to humans, animals or the environment from the release of

the Oxitec mosquitoes in the pilot project in 2009-2010.

8 On the 15 June 2016, I contacted Dr. Taraleen Malcolm (Advisor, Sustainable
Development and Environmenial Health PAHO/ WHO Jamaica, Bermuda and the
Cayman Islands) and canvassed the views of the PAHO/WIO position in relation to
Genetically Modified Mosquitoes. Dr. Malcolm adviseg that PAHO/WHO recommends

pvide support to such countries

countries to subscribe to pilot projects and is willing 18
which underiake the said pilot projects. The PAL GO views the Genetically Modified

A .
Mosquitoes as a promising technology and~Egtommiefids, continuous moniloring and

evaluation.

In addition, this is what Dr Petrie, who has spent 30 years with the MRCU has stated in

his evidence, at paragraph 33, regarding the urgency of the situation:

“33. There are important scientific and technical reasons why the release should not be

delayed for any extended period of time:
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58.

59.

21

a. We are already in the rainy season locally. The current weather conditions
represent the ideal conditions for Aedes egypti breeding, which means the wild
population is currently increasing.

b. In order for the sterile male mosquito technique to function optimally, it is best
conducted at a time of low Aedes aegypti wild populations rather than very deep

into the rainy season when populations will increase. The longer that the project

is delayed and the deeper inio the rainy seasomsthat the Oxitec mosquitoes are

released, the more difficult it will be to e a successful outcome and the

longer it will take to achieve success, if.

d. As the population of s

the increased movement of persoiis.at this timesaf the year from countries with a
—

hreat p@y Zika is heightened.

current eak‘, th

d-guess. 1 have to accord the decision of the NCC
solid grounds have been made out that there has been breach
including fundamental human rights. I have examined the

“exhibits and materials carefully. In my judgment, the Applicant

evidence, case la an
has failed to establish the grounds set out in the application and the relief sought by way

of Judicial Review must be refused.

Even if the applicant had made out his grounds about lack of prior public consultation, it
seems to me that, in light of the fact that those responsible for public health issues have

expressed the view that they are not aware of any public health concerns arising out of
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60.

61.

22

the 2009-2010 Project for the release of the GM Mosquitoes, and have stressed the
importance of the Project getting underway as one of the tools for combating public
health threats presented, in particular by the current outbreak of Zica in other countries, I
am entitled to look at the case overall. In so doing I am of the firm view that, on the
evidence before me, it would be detrimental to good administration and disproportionate
for the decision of the NCC on 18 May 2016 for the release of the GMMS or the MoA’ s

decision to grant the import licence to be quashed or prohibited. The challenged decisions

: h
ho such findiffefere and hence 1

tion, such as that recommended by the WHO

t. Publiceoutreach and feedback must continue in

_eatnest, as DE rie :Egﬁile future, when planning to use any new
“Teshnology, whickumlike tt
=

non-bifding survey(a;ﬁ?wmﬁ%?ifggétinct'
=

I1d

by MRCU a;gitecgg%?éhaﬂenges to the Project in the Form of a Fact Sheet, press

release of 14 Jun& 2856y might well be considered to have some benefit and go a far way
4
in enabling the public to feel a part of a process before implementation. That is not,

however, the stage we are at in relation to the current Project here in Grand Cayman.

The Court would also expect that the DoE and the NCC will now set about with dispatch,
developing the criteria, procedures and subsidiary legislation, referred to in paragraphs 12

and 13 of Ms. Ebanks-Petrie’s Affidavit.
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62.  The application for Judicial Review is therefore refused,

consequential matters arising.

o™

Hon. Justice Ingrid Mangatal
JUDGE OF THE GRAND COURT
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and I will now hear any




